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FROM: Paul J. McNulty
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SUBJECT:  Principles of Federal Prosecution of Business Organizations

The Department experienced unprecedented success in prosecuting corporate fraud
during the last four years. We have aggressively rooted out corruption in financial markets and
corporate board rooms across the country. Federal prosecutors should be justifiably proud that
the information used by our nation’s financial markets is more reliable, our retirement plans are
more secure, and the investing public is better protected as a result of our efforts. The most
significant result of this enforcement initiative is that corporations increasingly recognize the
need for self-policing, self-reporting, and cooperation with law enforcement. Through their self-
regulation efforts, fraud undoubtedly is being prevented, sparing shareholders from the financial
harm accompanying corporate corruption. The Department must continue to encourage these
efforts.

Though much has been accomplished, the work of protecting the integrity of the
marketplace continues. As we press forward in our enforcement duties, it is appropriate that we
consider carefully proposals which could make our efforts more effective. I remain convinced
that the fundamental principles that have guided our enforcement practices are sound. In
particular, our corporate charging principles are not only familiar, but they are welcomed by most
corporations in our country because good corporate leadership shares many of our goals. Like
federal prosecutors, corporate leaders must take action to protect shareholders, preserve corporate
value, and promote honesty and fair dealing with the investing public.

We have heard from responsible corporate officials recently about the challenges they
face in discharging their duties to the corporation while responding in a meaningful way to a
government investigation. Many of those associated with the corporate legal community have
expressed concern that our practices may be discouraging full and candid communications
between corporate employees and legal counsel. To the extent this is happening, it was never the
intention of the Department for our corporate charging principles to cause such a result.
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Therefore, I have decided to adjust certain aspects of our policy in ways that will further
promote public confidence in the Department, encourage corporate fraud prevention efforts, and
clarify our goals without sacrificing our ability to prosecute these important cases effectively.
The new language expands upon the Department’s long-standing policies concerning how we
evaluate the authenticity of a corporation’s cooperation with a government investigation.

This memorandum supersedes and replaces guidance contained in the Memorandum from
Deputy Attorney General Larry D. Thompson entitled Principles of Federal Prosecution of
Business Organizations (January 20, 2003) (the “Thompson Memorandum™) and the
Memorandum from the Acting Deputy Attorney General Robert D. McCallum, Jr. entitled
Waiver of Corporate Attorney-Client and Work Product Protections (October 21, 2005)(the
“McCallum Memorandum™).
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Federal Prosecution of Business Organizations'
i Duties of the Federal Prosecutor; Duties of Corporate Leaders

The prosecution of corporate crime is a high priority for the Department of Justice. By
investigating wrongdoing and bringing charges for criminal conduct, the Department plays an
important role in protecting investors and ensuring public confidence in business entities and in
the investment markets in which those entities participate. In this respect, federal prosecutors
and corporate leaders share a common goal. Directors and officers owe a fiduciary duty to a
corporation’s shareholders, the corporation’s true owners, and they owe duties of honest dealing
to the investing public in connection with the corporation’s regulatory filings and public
statements. The faithful execution of these duties by corporate leadership serves the same values
in promoting public trust and confidence that our criminal prosecutions are designed to serve.

A prosecutor’s duty to enforce the law requires the investigation and prosecution of
criminal wrongdoing if it is discovered. In carrying out this mission with the diligence and
resolve necessary to vindicate the important public interests discussed above, prosecutors should
be mindful of the common cause we share with responsible corporate leaders. Prosecutors
should also be mindful that confidence in the Department is affected both by the results we
achieve and by the real and perceived ways in which we achieve them. Thus, the manner in

' While these guidelines refer to corporations, they apply to the consideration of the
prosecution of all types of business organizations, including partnerships, sole proprietorships,
government entities, and unincorporated associations.
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which we do our job as prosecutors — the professionalism we demonstrate, our resourcefulness in
seeking information, and our willingness to secure the facts in a manner that encourages
corporate compliance and self-regulation — impacts public perception of our mission. Federal
prosecutors recognize that they must maintain public confidence in the way in which they
exercise their charging discretion, and that professionalism and civility have always played an
important part in putting these principles into action.

L. Charging a Corporation: General Principles

A. General Principle: Corporations should not be treated leniently because of their
artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate, results in great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations
for wrongdoing enables the government to address and be a force for positive change of
corporate culture, alter corporate behavior, and prevent, discover, and punish white collar crime.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider
the factors discussed herein. First and foremost, prosecutors should be aware of the important
public benefits that may flow from indicting a corporation in appropriate cases. For instance,
corporations are likely to take immediate remedial steps when one is indicted for criminal
conduct that is pervasive throughout a particular industry, and thus an indictment often provides
a unique opportunity for deterrence on a massive scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its employees. Finally, certain crimes that carry with them a substantial risk of great public
harm, e.g., environmental crimes or financial frauds, are by their nature most likely to be
committed by businesses, and there may, therefore, be a substantial federal interest in indicting
the corporation.

Charging a corporation, however, does not mean that individual directors, officers,
employees, or shareholders should not also be charged. Prosecution of a corporation is not a
substitute for the prosecution of criminally culpable individuals within or without the
corporation. Because a corporation can act only through individuals, imposition of individual
criminal liability may provide the strongest deterrent against future corporate wrongdoing. Only
rarely should provable individual culpability not be pursued, even in the face of an offer of a
corporate guilty plea or some other disposition of the charges against the corporation.

Corporations are "legal persons," capable of suing and being sued, and capable of
committing crimes. Under the doctrine of respondeat superior, a corporation may be held
criminally liable for the illegal acts of its directors, officers, employees, and agents. To hold a
corporation liable for these actions, the government must establish that the corporate agent's
actions (I) were within the scope of his duties and (ii) were intended, at least in part, to benefit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should
consider the corporation, as well as the responsible individuals, as potential criminal targets.
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Agents, however, may act for mixed reasons -- both for self-aggrandizement (both direct
and indirect) and for the benefit of the corporation, and a corporation may be held liable as long
as one motivation of its agent is to benefit the corporation. See United States v. Potter, 463 F.3d
9, 25 (1* Cir. 20006) (stating that the test to determine whether an agent is acting within the scope
of employment is whether the agent is performing acts of the kind which he is authorized to
perform, and those acts are motivated--at least in part--by an intent to benefit the corporation ).
In United States v. Automated Medical Laboratories, 770 F.2d 399 (4th Cir. 1985), the Fourth
Circuit affirmed a corporation's conviction for the actions of a subsidiary's employee despite its
claim that the employee was acting for his own benefit, namely his "ambitious nature and his
desire to ascend the corporate ladder." The court stated, "Partucci was clearly acting in part to
benefit AML since his advancement within the corporation depended on AML's well-being and
its lack of difficulties with the FDA." Furthermore, in United States v. Sun-Diamond Growers of
California, 138 F.3d 961, 969-70 (D.C. Cir. 1998), aff’d on other grounds, 526 U.S. 398 (1999),
the D.C. Circuit rejected a corporation’s argument that it should not be held criminally liable for
the actions of its vice-president since the vice-president’s “scheme was designed to -- and did in
fact -- defraud [the corporation], not benefit it.” According to the court, the fact that the vice-
president deceived the corporation and used its money to contribute illegally to a congressional
campaign did not preclude a valid finding that he acted to benefit the corporation. Part of the
vice-president’s job was to cultivate the corporation’s relationship with the congressional
candidate’s brother, the Secretary of Agriculture. Therefore, the court held, the jury was entitled
to conclude that the vice-president had acted with an intent, “however befuddled,” to further the
interests of his employer. See also United States v. Cincotta, 689 F.2d 238, 241-42 (1* Cir.
1982) (upholding a corporation's conviction, notwithstanding the substantial personal benefit
reaped by its miscreant agents, because the fraudulent scheme required money to pass through
the corporation's treasury and the fraudulently obtained goods were resold to the corporation's
customers in the corporation's name).

Moreover, the corporation need not even necessarily profit from its agent's actions for it
to be held liable. In Automated Medical Laboratories, the Fourth Circuit stated:

[B]enefit is not a "touchstone of criminal corporate liability; benefit at best is an
evidential, not an operative, fact." Thus, whether the agent's actions ultimately redounded
to the benefit of the corporation is less significant than whether the agent acted with the
intent to benefit the corporation. The basic purpose of requiring that an agent have acted
with the intent to benefit the corporation, however, is to insulate the corporation from
criminal liability for actions of its agents which may be inimical to the interests of the
corporation or which may have been undertaken solely to advance the interests of that
agent or of a party other than the corporation.

770 F.2d at 407 (emphasis added; quoting Old Monastery Co. v. United States, 147 F.2d 905,
908 (4th Cir.), cert. denied, 326 U.S. 734 (1945)).
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I11. Charging a Corporation: Factors to Be Considered

A. General Principle: Generally, prosecutors apply the same factors in determining
whether to charge a corporation as they do with respect to individuals. See USAM § 9-27.220, et
seq. Thus, the prosecutor must weigh all of the factors normally considered in the sound exercise
of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at trial; the
probable deterrent, rehabilitative, and other consequences of conviction; and the adequacy of
noncriminal approaches. See id. However, due to the nature of the corporate "person," some
additional factors are present. In conducting an investigation, determining whether to bring
charges, and negotiating plea agreements, prosecutors must consider the following factors in
reaching a decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, including the risk of harm to the public,
and applicable policies and priorities, if any, governing the prosecution of
corporations for particular categories of crime (see section IV, infra);

2. the pervasiveness of wrongdoing within the corporation, including the complicity
in, or condonation of, the wrongdoing by corporate management (see section V,
infra);

3. the corporation's history of similar conduct, including prior criminal, civil, and

regulatory enforcement actions against it (see section VI, infra);

4. the corporation's timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents (see section VII, infra);

3. the existence and adequacy of the corporation's pre-existing compliance program
(see section VIII, infra);,

6. the corporation's remedial actions, including any efforts to implement an effective
corporate compliance program or to improve an existing one, to replace
responsible management, to discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see section IX, infra);

7. collateral consequences, including disproportionate harm to shareholders, pension
holders and employees not proven personally culpable and impact on the public
arising from the prosecution (see section X, infra);

8. the adequacy of the prosecution of individuals responsible for the corporation's
malfeasance; and

9. the adequacy of remedies such as civil or regulatory enforcement actions (see
section XI, infra).
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B. Comment: In determining whether to charge a corporation, the foregoing factors must
be considered. The factors listed in this section are intended to be illustrative of those that
should be considered and not a complete or exhaustive list. Some or all of these factors may or
may not apply to specific cases, and in some cases one factor may override all others. For
example, the nature and seriousness of the offense may be such as to warrant prosecution
regardless of the other factors. In most cases, however, no single factor will be dispositive.
Further, national law enforcement policies in various enforcement areas may require that more or
less weight be given to certain of these factors than to others. Of course, prosecutors must
exercise their judgment in applying and balancing these factors and this process does not
mandate a particular result.

In making a decision to charge a corporation, the prosecutor generally has wide latitude in
determining when, whom, how, and even whether to prosecute for violations of federal criminal
law. In exercising that discretion, prosecutors should consider the following general statements
of principles that summarize appropriate considerations to be weighed and desirable practices to
be followed in discharging their prosecutorial responsibilities. In doing so, prosecutors should
ensure that the general purposes of the criminal law -- assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public from dangerous and fraudulent
conduct, rehabilitation of offenders, and restitution for victims and affected communities -- are
adequately met, taking into account the special nature of the corporate "person."

IV. Charging a Corporation: Special Policy Concerns

A. General Principle: The nature and seriousness of the crime, including the risk of harm
to the public from the criminal conduct, are obviously primary factors in determining whether to
charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, taxation, and criminal
law enforcement policies. In applying these principles, prosecutors must consider the practices
and policies of the appropriate Division of the Department, and must comply with those policies
to the extent required.

B. Comment: In determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosecutors must be aware of the specific policy goals and incentive programs
established by the respective Divisions and regulatory agencies. Thus, whereas natural persons
may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal
interest, and cooperating in the government's investigation of their own and others' wrongdoing,
the same approach may not be appropriate in all circumstances with respect to corporations. As
an example, it is entirely proper in many investigations for a prosecutor to consider the
corporation's pre-indictment conduct, e.g.,voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seck an indictment. However, this would not necessarily
be appropriate in an antitrust investigation, in which antitrust violations, by definition, go to the



